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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 90-45-M
PETI TI ONER A.C. No. 16-01064-05513
V.
Petty Pit A
B & B GRAVEL COWPANY, | NC.
RESPONDENT
DECI SI ON
Appear ances: Sara D. Smith, Esq., Ofice of the Solicitor, US.
Department of Labor, Dallas, Texas, for the
Petitioner;

Wal | ace Heck, Jr., Vice-President, B & B Gravel
Conpany, Inc., Baton Rouge, Louisiana, for the
Respondent .

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 820(a), seeking civil penalty assessnments for
three alleged violations of certain nmandatory safety standards
found in Part 56, Title 30, Code of Federal Regulations. The
respondent filed an answer contesting the alleged violations, and
pursuant to notice, a hearing was convened in Baton Rouge,
Loui si ana, and the parties appeared for trial. However, after a
brief pretrial conference, the parties inforned nme that they
reached a proposed settlenent of the case. The citations, initia
proposed civil penalty assessnents, and the proposed settl enent
amounts are as foll ows:

30 CF.R
Citation No. Dat e Secti on Assessment Sett| ement
3270896 11/ 03/ 89 56. 12008 $213 $ 86
3270897 11/ 03/ 89 56. 12008 $ 20 $ 20

3270898 11/ 03/ 89 56. 4101 $ 20 $ 20
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Di scussi on

Section 104(a) "S&S" Citation No. 3270896, Novenber 3, 1989,
cites a violation of 30 CF.R [O 56.12008, and the cited
condition or practice states as follows: "The electrica
conductors to the water punp did not have proper fittings where
t he conductors entered the switch box."

Section 104(a) non-"S&S" Citation No. 3270897, Novenber 3,
1989, cites a violation of 30 C.F.R [ 56.12008, and the cited
condition or practice states as follows: "The electrica
conductors to the sizing screen notor did not have the proper
fittings and bushi ngs where the conductors enter the notor splice
box. "

Section 104(a) non-"S&S" Citation No. 3270898, Novenber 3,
1989, cites a violation of 30 C.F.R [ 56.4101, and the cited
condition or practice states as follows: "The fuel storage tank
aboard the dredge does not have visible signs prohibiting snoking
or open flanmes in the area."”

The i nspector established an abatenment tine of 8:00 a.m,
November 17, 1989, for each of the citations. However, he
subsequently term nated the citations on Novenber 27, 1989, and
the termnation notices state as follows: "The dredgi ng operation
was shut down on 11-14-89, and the operator is noving the
equi pnrent to a different location for storage. Citation No.
3270896 is term nated by this action.”

The parties agreed that the respondent is a |large sand and
gravel mine operator, with an annual production of 250,000 tons,
and 12 enployees. Wth regard to the particular pit operation
where the citations were issued, the parties agreed that it was a
smal | operation with approxi mately three enpl oyees. The evi dence
establishes that the pit was subsequently closed shortly after
the citations were issued (Tr. 11-12).

In support of the proposed settlement of this matter, the
Solicitor asserted that at the tine the citations were issued on
Novenber 3, 1989, the respondent was in the process of closing
down its pit operations and noving to a new |l ocation. The
Solicitor stated that since its nove to a new | ocation, the
respondent has shown an inprovenent in its electrical equipnent
and has attenpted to stay in conpliance with the requirenents of
the el ectrical standards.

MSHA | nspector Janes Bussell, stated that at the time of his
i nspection of Novenber 3, 1989, the respondent was in the process
of closing the pit and noving its equi pment to another |ocation
He further stated that the old pit was in fact closed on Novenber
14, 1989, and that he subsequently term nated the citations on
Noverber 27, 1989. He confirned that when he issued the citations
he was aware of the fact that the respondent was in
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the process of closing its old pit and was noving its equi pment
to anot her | ocation. He further confirned that he schedul ed the
abatenent tinme of Novenmber 17, 1989, in order to allow the
respondent sufficient time to conplete its nove.

Wth regard to Citation No. 3270896, concerning the water
punp fittings, Inspector Bussell stated that the cited punp in
guestion was |l ocated in the plant operator's conpartment and the
operator woul d have been exposed to a potential hazard. He
i dentified photographic exhibits G1 and G2 as the switch box in
question (Tr. 15-16).

Wth regard to Citation No. 3270897, I|Inspector Bussel
stated that he issued it as a non-S&S citation because the notor
in question was installed at an el evated | ocation out of reach of
anyone and there was no hazard exposure (exhibit G 4).

Wth regard to Citation No. 3270898, concerning the absence
of a visible sign prohibiting snoking and open fl anmes, the
i nspector stated that he observed sone diesel fuel spillage on
t he dredge dock and issued the citation to alert the respondent
to this condition. He confirmed that no visible sign was posted
on the diesel fuel storage tank.

The respondent's representative, Wallace Heck, Jr., conpany
Vi ce-President, stated that the respondent has always tried to
conply with the applicable mandatory standards but has
experienced some difficulty in conmunicating with the inspectors
with respect to precisely what is required of himfor conmpliance.
Wth regard to the absence of the cited sign, M. Heck asserted
that a warning sign had originally been painted on the fue
storage tank but that it was obscured over time by diesel fuel
He al so asserted that the fuel tank was not physically |ocated on
the dredge, but was installed on a rack at the rear of the dredge
whi ch placed the tank over the water and not the dredge. He
further indicated that the dredge operator's conpartnent was
| ocated at the other end of the dredge (Tr. 19-20).

M. Heck further stated that the cited water punp was
installed 5-years prior to the citation issued by M. Bussell
and that the dredgi ng operation had previously been inspected
numerous tinmes prior to the inspection in question. | take note
of M. Heck's answer of July 9, 1990, in this case, in which he
states that no accident was |ikely because he was in the process
of di sconnecting and noving the equi pmrent, and that no accidents
have ever occurred at this operation.

I nspector Bussell confirnmed that the inspection which he
conducted on Novenber 3, 1989, was his first inspection at the
dr edgi ng operation in question. He further confirned his
"nmoder at e" negligence findings with respect to each of the cited
conditions (Tr. 17).
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The pleadings filed by the petitioner include a copy of MSHA's
Proposed Assessnent Form 1000-179, which reflects that 27 prior
citations were issued to the respondent during the course of 14

i nspections which took place over a 24-nonth period prior to
Novenber 3, 1989. However, there is no evidence that any of these
prior violations were for violations of sections 56.12008 or

56. 4101.

Concl usi on

After careful consideration of the argunents presented in
support of the proposed settlement disposition of this matter,
and pursuant to Commi ssion Rule 30, 29 C.F.R 0O 2700. 30, the
proposed settl ement was approved fromthe bench. My bench
deci si on approving the settlenent is herein reaffirned, and
conclude and find that it is reasonable and in the public
i nterest.

ORDER

The respondent IS ORDERED to pay civil penalty assessnents
in the settlenment anounts shown above in satisfaction of the
citations in question. Paynent is to be made to MSHA within
thirty (30) days of the date of this decision and order. Upon
recei pt of paynent, this matter is disn ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



